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CITY OF MADISON 
OFFICE OF THE CITY ATTORNEY 

Room 401, CCB 
266-4511 

 
 

Date:   August 20, 2009 
 

 
OPINION #09-002 

 
TO:  Ald. Judy Compton 
 
FROM: Michael P. May, City Attorney 
 
RE:  The City of Madison 24/7 Taxi Service Policy 
 
 
You requested my opinion on the legality of the City of Madison’s policy, codified in 
Sec. 11.06, Madison General Ordinance (MGO), that licensed taxicab companies must 
provide service 24 hours per day, 7 days per week (“24/7 Service”) and must serve all 
areas of the city. 
 
The issue of the 24/7 Service rule has a long history within the City, which will be 
recounted in detail later.  One of my predecessors, City Attorney Eunice Gibson, stated 
her opinion in a Report to the Common Council dated October 5, 2000, that the 24/7 
Service rule was a legally appropriate policy choice for the Common Council.   City 
Attorney Gibson reaffirmed that opinion in a letter dated July 30, 2001.  Thus, the real 
question is whether I disagree with the opinion of former City Attorney Gibson or if I 
believe that circumstances have changed such that her opinion is no longer viable. 
 
 
QUESTION PRESENTED
 

: 

Is the existing City policy codified in Sec. 11.06(7)(a), MGO, that all taxi operators must 
provide service 24 hours a day, 7 days a week, beyond the authority of the City or 
contrary to state or federal antitrust law?   
 
BRIEF ANSWER
 

: 

No.  I agree with the prior opinions issued by former City Attorney Gibson that the 
choice to require 24/7 Service is legally within the range of policy choices available to 
the Common Council under existing law. 
 
However, I recommend that the City from time to time revisit this and other policies 
related to taxicab licensing within the City, given the frequency of litigation over taxi 
regulation.  The City may find that, over time, the factual situation has changed such 
that other policy choices may better serve the public. 
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DISCUSSION
 

: 

A. History of the 24/7 Service Requirement
 

. 

The relevant history of this requirement goes back over a decade.  In November, 1999, 
the Common Council passed a resolution to set up a subcommittee of the Transit and 
Parking Commission to explore the merits of taxicab regulation.  The subcommittee 
concluded its work in September, 2000, with a report to the Transit and Parking 
Commission.  It recommended some changes, but recommended retaining the 
requirement of 24/7 Service rule and service throughout the City.  The subcommittee 
included representatives of the Transit and Parking Commission, other citizens, and 
representatives of the existing cab companies.   
 
Another member of the subcommittee was Madison citizen Mike Roach, who has been 
an open critic of the 24/7 rule and argued that there should be greater ability to operate 
taxicabs in the city.  Mr. Roach has expressed an interest in operating a one person taxi 
company.  Information on the subcommittee and its report are attached in Appendix A. 
 
Following completion of the report, City Attorney Gibson issued a Report to the 
Common Council, giving her legal opinion that the 24/7 Service requirement was a 
proper policy choice for the City to make under antitrust law.  A copy of that report, 
together with the report of the subcommittee, and City Attorney Gibson’s 2001 letter to 
Mr. Roach indicating that her opinion remained the same as stated in her report, are all 
attached to this Opinion as Appendix A. 
 
Based upon the report of the subcommittee, the Common Council made some changes 
in the City’s taxicab ordinance, but retained the 24/7 Service requirement.  The 
subcommittee report concluded that it was necessary to have 24/7 service so that those 
who were dependent on Metro transit could obtain transportation service when Metro 
was not running. 
 
There followed some spirited discussion in legal magazines, as City Attorney Gibson 
wrote an article about the process and issues involved which was published in the 
Municipal Lawyer magazine in the May/June, 2001 issue.  Her article prompted a reply 
from Professor Carstensen, which I believe is also published in the Municipal Lawyer.  
Copies of those documents are attached to this legal opinion as Appendix B. 
 
Within the last year, Mr. Roach has renewed his push for operation of a single person 
taxi cab company.  This City Attorney and City staff (Bill Knobeloch and Keith Pollock) 
met with Mr. Roach, along with Professor Carstensen and Professor Rodney Stevenson 
of the UW Business School. 
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B. Legal Developments Since the Prior Opinion
 

. 

I will not repeat the basic analysis provided by City Attorney Gibson in her Report.  The 
authority of the City to regulate in this area is clear; I agree with her conclusion that, 
while the 24/7 Service requirement and city-wide service requirement pose some 
barriers to entry, they are not unreasonable barriers, given the policy the City wishes to 
pursue. 
 
The question then becomes if there has been some legal or factual change since 2001 
that suggest the prior Opinion should be changed.  I am not aware of any significant 
factual changes that would impact the policy choice made by the City.   
 
The most significant legal decision since the opinion issued by City Attorney Gibson is 
the decision of the Supreme Court of Wisconsin in County of Milwaukee v. Williams, 
2007 WI 69, 301 Wis. 2d 134, 732 N.W.2d 770 (2007).  In the Williams case, taxi cab 
drivers appealed from a decision finding that they had violated a county ordinance for 
picking up passengers at Mitchell airport without a permit.  In this decision, the 
Supreme Court found that the ordinance adopted by Milwaukee was contrary to a state 
statute, Sec. 114.14, Wis. Stats., which regulated the operation of airports.  Although 
the statute gave the county authority to regulate airports, it also required that the “public 
may in no case be deprived of equal and uniform use of the airport.”  Williams, ¶23.  
The Court found that the county ordinance was contrary to this provision of the statute, 
and overturned the fines imposed on the cab drivers. 
 
The petitioner also argued that the County ordinance – indeed, all regulatory actions by 
governmental bodies – must be interpreted in light of Wisconsin’s antitrust provisions, 
set out in Chapter 133.  Petitioner argued that all regulations must be as pro-
competition as possible.  The State Supreme Court summarized and rejected the 
petitioner’s argument (Id. at ¶ 46-47): 
 

Thus, they argue, any regulation must “employ the least anti-
competitive means to achieve any legislative mandated goal.” 
 
The petitioners’ view is supported by neither the language of Sec. 
133.01, nor the cases cited.  Further, the petitioners’ view would 
subject the enforcement of any regulation affecting competition to 
litigation regarding the regulation’s affect on competition.   We 
therefore decline to adopt it here. 

 
The Court went on to reiterate that it rejected this view of the law, later in the opinion.   
Id. at ¶ 53-55.1

 
 

                                                   
1  Professor Carstensen was one of the attorneys for the petitioners who presented this argument which was 
rejected by the Court. 
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Subsequently, in Eichenseer v. Madison, Dane County Tavern League, 2008 WI 38, 
308 Wis. 2d 684, 784 N.W.2d 154 (2008), the State Supreme Court rejected an 
antitrust challenge to a decision by a number of Madison taverns to restrict drink 
specials on certain nights of the week.  The issue in this case was an implied exclusion 
from the antitrust laws for the taverns’ conduct, which was in accord with regulations 
imposed by the City on other taverns and was done pursuant to pressure from City of 
Madison elected officials.  In ruling that the taverns conduct did not violate the antitrust 
laws, the Court recognized the important public policy involved in the regulation of 
alcohol.  Eichenseer, ¶ 65-66.   
 
While Eichenseer is not directly on point, the Court’s recognition of the roles 
municipalities play in regulating economic conduct is significant.    
 
One of the key Wisconsin cases on antitrust liability of municipalities, discussed in both 
the Eichenseer ruling and in City Attorney Gibson’s opinion is American Medical 
Transport v. Curtis Universal, Inc., 154 Wis. 2d 135, 452 N.W.2d 575 (1990).  In that 
case, the Supreme Court found that the dividing up of ambulance services into various 
portions of the city was anti-competitive, and that, unlike the situation in the Eichenseer 
case, there was no state law that authorized that action.   
 
I raise the American Medical Transport case only to note that the legislature’s swift 
response to that decision was the enactment of Sec. 62.133, Wis. Stats., which 
expressly authorizes the type of authority condemned in the American Medical 
Transport case. 
 
In Flying J., Inc. v. J. B. Van Hollen, 597 F.Supp.2d 848, (E. D. Wis., 2009), the Federal 
District Court in Milwaukee found that Wisconsin’s minimum gasoline price markup law 
violated the Sherman Antitrust Act and was therefore unconstitutional.  In so doing, the 
court found that there was no state action immunity under the antitrust laws because 
the price fixing scheme established by Wisconsin was not actually monitored by any 
state entities.  The Flying J decision does not appear to have significant application to 
the Madison taxicab regulation, which is not price fixing at all.  The City of Madison 
does not set prices for taxi services.   
 
In a case arising in Pennsylvania, Capital City Cab Service, Inc. v. Susquehanna Area 
Regional Airport Authority, 470 F.Supp.2d 462 (M. D. Penn, 2006), the Susquehanna 
Airport entered into an exclusive agreement with one taxi company to pick up outgoing 
passengers, following a bidding process.  The airport authority was sued for violation of 
Sherman Antitrust Act, with the cab companies excluded from the deal seeking 
damages from the airport authority. 
 
In dismissing the complaint against the airport authority, the court found that there was 
not adequate state authorization to enter into such exclusive contracts.  However, the 
court dismissed the complaint because the plaintiffs sought damages from the 
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municipal entity.  Under both federal and state law, municipalities may be sued for 
injunctive relief under antitrust laws, but are not liable for damages or attorneys fees.2

 
   

Several other cases involving cab companies bringing antitrust actions were discussed 
either in the legal opinion rendered by City Attorney Gibson, or in her accompanying 
article in the Municipal Lawyer magazine.3

 
 

None of these cases cast significant doubt upon the ultimate conclusion previously 
reached by City Attorney Gibson, namely, that despite the fact that the 24/7 Service 
and city-wide service requirements do impose some barriers to entry, they appear to be 
a reasonable policy response to a stated need in the city to provide service to all areas 
of the city and at all hours of the day.  The rationale behind the prior report to the 
Common Council and as noted by City Attorney Gibson still seems valid. 
 
This is not to say that there might not be other public policy choices that the City could 
make which might serve those same ends, and perhaps might serve those ends more 
efficiently or effectively.  That is a decision for the Common Council to make.  I note, for 
example, that the City’s ordinance allows the provision of certain accessible taxi service 
through entry into contracts.  Sec. 11.06(7)(a), MGO.4

 

  There likely exists a range of 
policies that the Common Council could consider, if it so desired. 

Those, however, are public policy issues, not legal requirements.  The State Supreme 
Court has firmly rejected that the proposition that all regulation in any area must be 
done in a manner which most effectuates competition.  Under that standard, the City’s 
current policy is enforceable. 
 
I recommend, however, that the City review its policies in this area from time to time.  
As can be noted from the cases cited above, litigation over competitive aspects of the 
taxicab industry is common.  The City should be willing to review its existing policies 
and requirements at regular intervals to be certain that it meets the City’s goals, and 
that there is not some other alternative that the City finds to be a better way for licensed 
taxis to provide efficient service to the City’s residents and visitors. 
 
 
                                                   
2  Wis. Stat. § 133.18(1)(b) and the Local Government Antitrust Act of 1984 P.L.  98-544, 15 U.S.C. Secs. 34-36. 
  
3  See, e.g., Yellow Cab Company v. City of Chicago, 919 F.Supp. 1133 (N.D. Ill, 1996) (lease rates established by 
city do not violate due process or equal protection, but could be examined for whether they constituted an unlawful 
taking); Santos v. City of Houston, 852 F.Supp. 601 (S.D. Tex, 1994) (1924 ordinance that barred operation of jitney 
service to protect no longer existent city street car companies violated Sherman Act); Campbell v. City of Chicago, 823 
F.Supp 1182 (7th Cir., 1987) (city is immune from antitrust claim for passing ordinance limiting the number of taxicabs 
within the city.)   
 
4  The ordinance does not expressly authorize providing 24/7 Service by contract, and it is not likely that the City 
could approve such an arrangement without modification of the ordinance.   Any such contractual arrangements must be 
mutual; a licensee could not meet a number of service requirements by simply forwarding calls to another licensed 
taxicab company.    
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CONCLUSION
 

: 

The City’s requirement in Sec. 11.06, MGO, that taxicab companies provide service 24 
hours a day, 7 days a week, throughout the City, is not an unreasonable restraint of 
trade, but is a policy choice within the legal range of choices available to the City.  The 
City should review these policies on a regular basis to be certain they still meet existing 
conditions.   
  
 
 
             
      Michael P. May 
      City Attorney 
 
 
 
cc: Mayor Dave Cieslewicz 
 All Alderpersons 
 City Clerk Maribeth Witzel-Behl 
 Dave Dryer 
 Bill Knobeloch 
 Keith Pollock 
 
 
 
 
 
 
 
 
 
 
SYNOPSIS
 

: 

The City’s ordinance requiring taxicabs to provide service 24 hours per day, 7 days per 
week, throughout the City, is legally within the range of policy choices available to the 
City under state and federal antitrust laws, consistent with a prior informal opinion by 
City Attorney Gibson. 
 














































