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Some members of the Council may be unaware of the legal source for the City’s 
ordinance on contracts for managers in Compensation Group 21 (CG-21).  This opinion 
sets out the legal source and examines some of the policy behind this practice.  
 

Question Presented.  
 
What is the legal source and the history of the City’s program of individual contracts for 
certain management positions? 
 

Short Answer.  
 
The City’s program of individual contracts for managers is codified in Sec. 3.54(9), 
MGO, and in particular, Sec. 3.56(9)(f), MGO, and the incorporated 1988 Report 
mentioned in that section.  The program was enacted as a compromise between the 
system existing in 1988, when all managers were protected by the civil service 
regulations, and a system where managers would serve at the pleasure of the Mayor. 
 

Discussion. 

 
For purposes of my discussion, I use the term “managers” as synonymous with CG-21 
employees, except for the Police Chief and Fire Chief.  Because their employment is 
subject to the control of the Police and Fire Commission, the Chiefs do not have 
management contracts.   
 
Sec. 3.54(9), MGO is titled “Compensation of Managerial Employees.”  A key 
subdivision of the ordinance is sub. (9)(f), which reads in part: 
 

Employment Contracts . All new positions in Compensation Group 21 and all 
existing positions in Compensation Group 21 as they become vacant shall be 
filled through the use of employment contracts pursuant to the system outlined in 
the Substitute Report of the Human Resources Committee Relating to 



 
 

 

Employment Contracts for Certain Managers, ID No. 3152, adopted August 2, 
1988, Substitute Report ID 3152. 

 
To my knowledge, this may be the only place in the ordinances where reference is 
made to a specific committee report to be used in interpreting and applying the 
ordinance.  Because of the importance of the Report, I attach a copy as Appendix B to 
this opinion.  I also attach as Appendix A the current version of Sec.3.54(9), MGO. 
 
Among other things, the Report details specific terms that must be included in 
managers’ contracts, other items that may be included, and required or optional 
benefits.  It also sets out the procedure for agreement on managers’ contracts, placing 
the authority to negotiate in the Mayor’s office. The Report also states that a five-year 
term is the norm for managers’ contracts, although that may be modified in special 
circumstances. 
 
The 1988 Report and subsequent ordinance were the culmination of a period of unrest 
between City managers and elected officials.  Ordinances adopted in 1984 changed the 
manner of compensation for managers, and spawned a lawsuit in United States District 
Court for the Western District of Wisconsin. See George Austin, et al. v. City of 
Madison, Case no. 87-C-234-S.  In this case, eighteen members of CG-21 sued the 
City to roll back the changes in the compensation system.  In a ruling by Judge John 
Shabazz on September 17, 1987, the federal court granted summary judgment for the 
City and dismissed the managers’ complaint1.   
 
During this same period, the Human Resources Committee was examining the question 
of keeping civil service protection for managers or moving to a cabinet style of 
government where the managers served at the pleasure of the Mayor.  The system of 
managers’ contracts, as detailed in the ordinance, was the eventual result.  Under this 
system, the manager hired has the protection of employment so long as the manager 
does not breach the terms of the contract, up to the five-year period.  At the end of the 
contract, the Mayor has the option not to renew the contract, which provides some ease 
for the City in releasing an underperforming manager.  
 
 
___________________________________   
Michael P. May 
City Attorney 
 
 
 
SYNOPSIS:  Discussion of the legal basis and history of managerial contracts.

                                                   
1 Much of this history comes from files of the Municipal Executives of Madison (MEM), a private organization 

formed by the group of managers for purposes of the lawsuit. MEM still exists as a Managers group for networking 

and discussion of mutual issues.  Some of the history comes from conversations with former City Engineer Larry 

Nelson and former Planning and Development Director George Austin. 



 
 

 

 

 

 

 

 

 

 

APPENDIX A TO FORMAL OPINION 2019-002 

Sec. 3.54(9), MGO. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 
 

 
(9)  Compensation of Managerial Employees.  

(a)  Creation. Effective January 1, 1985, there is created a plan for the annual 
evaluation and adjustment of compensation of certain managerial employees. 
Except as provided otherwise in these ordinances, the provisions of Sections 
3.53, 3.32, and 3.54 shall apply to such employees.  

(b)   Positions. This subsection shall apply to the following positions: 
  

Building Inspection Division Director  Fire Chief  

City Assessor  Fleet Service Superintendent  

City Attorney  Human Resources Director  

City Clerk  Information Technology Director  

City Engineer  Library Director  

City Traffic Engineer  Monona Terrace Director  

Civil Rights, Director of Department of 
Community Development  

Authority Executive Director 

Parks Superintendent  

Planning & Community & Economic Development, Director of 
Department of Planning Division Director  

Community Development Division, 
Director  

Police Chief  
Public Works Director 

Economic Development Division, 
Director  

Street Superintendent  
Transit General Manager  
Transportation Director 

Finance Director  Water Utility General Manager  

(c)  Implementation.  
1. The evaluation of each managerial employee shall be based on objective 

criteria which may include but not be limited to critical incident reports 
and performance in relation to predetermined objectives and 
measurement standards. The criteria shall be established and may be 
revised from time to time by the Mayor as administrative procedural 
memoranda.  

2. Evaluations shall be made in the following sequence:  
a.  Employees below the level of Division Head shall be evaluated by 

Division Heads with review by Department Heads.  
b.  Division Heads and Assistant Department Heads shall be 

evaluated by Department Heads.  
c.  Department Heads operating under a statutory governing board 

or commission shall be evaluated by such board or commission.  
d.  Other Department Heads shall be evaluated by the Mayor who 

shall also review all other evaluations.  
All evaluations shall be written and reviewed with each 

employee. Employees rated by supervisors other than the Mayor 
may make a personal and written appeal of their evaluation to the 
Mayor within three (3) working days after notification of rating. 
The Mayor shall consider input from the alderpersons and other 
sources concerning the evaluation of any affected employee.  

3.  Members of the Common Council may participate in the evaluation 
process of managerial employees by the following procedure:  
a.  The Mayor shall, at least annually, distribute to the alders a form 

on which they may provide comments to the Mayor to be used in 
the evaluation of managerial employees.  

b.  Any comments or information provided by the alders shall be on 
a confidential basis and, pursuant to Wis. Stats. § 19.36(10), 
shall not be made available to the public.  



 
 

 
c.  At least ninety (90) days prior to the specified renewal date in the 

contract of a managerial employee, the Human Resources 
Director shall notify all alders of such renewal date and the 
expiration date of the managerial employee's contract, and notify 
the alders that if they wish to provide comments to the Mayor 
regarding the managerial employee, they should do so promptly.  

4.  Upon approval by the Common Council of salary adjustments for the 
other nonrepresented employees, the Finance Director shall calculate an 
amount of money for salary adjustment of the managerial employees. 
That amount shall be based on the sum of the percentage represented 
by the value of the step and longevity increases of all employees eligible 
to receive such increases, divided by the total salary of all employees 
other than the managerial employees, plus the percentage salary 
increase granted to nonrepresented employees other than the 
managerial employees multiplied by the total salary for the current year of 
all managerial employees. The Mayor shall recommend an amount for 
the salary adjustment based on the foregoing calculations or upon such 
criteria as the Mayor deems appropriate. The Common Council by simple 
majority vote shall establish the final amount available for the salary 
adjustment of affected employees and include the sum in the appropriate 
City budget.  

In addition, the Common Council shall adopt appropriate 
ordinances each year amending Section 3.54 to advance the applicable 
salary ranges for each such position in a percentage equal to the 
adjustment granted the other nonrepresented employees in order to 
maintain the relative placement of the ranges. These ordinances shall 
maintain a minimum thirty-five percent (35%) increase from the minimum 
of the range to the maximum.  

5.  The Mayor shall receive all performance evaluation information and, upon 
that information, shall assign to each affected employee either a salary 
increase or decrease, expressed in terms of a percentage of the 
employee's previous year's compensation.  

No employee's salary shall be increased in an amount greater 
than one hundred fifty percent (150%) of the increase granted to the 
other nonrepresented employees. The Mayor's decision shall be final.  

No employee's salary shall be decreased by an amount in excess 
of one hundred fifty percent (150%) of the percentage adjustment of the 
other nonrepresented employee's salaries. In the event of a salary 
decrease, the provisions of the Personnel Rules shall apply.  

6. The Mayor shall not be required to expend all the monies provided by 
paragraph 4. hereof but shall not exceed that amount in making salary 
adjustments. All adjustments made shall be effective as of the effective 
date of adjustments for the other nonrepresented employees and payable 
as of the first pay period after the Mayor's announcement of the 
adjustments. The adjusted compensation of each employee shall be the 
basis for the succeeding year's adjustment.  

(d)  The adjustments to compensation based on performance shall be in lieu of any 
automatic step increase or longevity increase. The managerial positions listed in 
Subdivision (b) hereof are excepted from such increases.  

(e)  No incumbent's salary shall be changed by the adoption of this ordinance. The 
salaries of any incumbents of included positions which exceed the maximums of 
the base ranges provided by this ordinance, shall not be reduced by adoption of 
this ordinance. Further, and notwithstanding any other provision hereof, the 
salaries of any incumbents which exceed the maximum of the base range shall 
constitute the range maximum for that position as of adoption of this ordinance. 
When the incumbent of the position at time of adoption vacates the position, the 
range maximum for that position shall be re-established as the maximum of the 
base range for the position according to Section 3.54(9)(c) hereof.  



 
 

 
The salaries of incumbents of covered positions which do not exceed the 

maximums of the base ranges provided by this ordinance at the time of adoption 
may, by the merit provisions hereof, advance to the maximum of the base range 
established by adoption of this section.  

Adjustments to compensation shall be cumulative and shall increase 
base salary until the employee's salary reaches the maximum of the employee's 
range as adjusted for the subsequent year. Employees whose salaries have 
reached the maximum may be granted salary adjustments pursuant to these 
provisions but any such adjustment which exceeds the employee's base range 
maximum as adjusted shall not be cumulative and shall apply only to the year in 
which granted.  

(f)  Employment Contracts. All new positions in Compensation Group 21 and all 
existing positions in Compensation Group 21 as they become vacant shall be 
filled through the use of employment contracts pursuant to the system outlined in 
the Substitute Report of the Human Resources Committee Relating to 
Employment Contracts for Certain Managers, ID No. 3152, adopted August 2, 
1988, Substitute Report ID 3152. Incumbents of positions in Compensation 
Group 21 as of the effective date of this ordinance may enter into such 
employment contracts at their option. Notwithstanding any other provisions of 
these ordinances, those incumbents of positions in Compensation Group 21 at 
the effective date of this ordinance who do not opt to enter into such employment 
contracts shall be subject to the reappointment procedures to terms in effect at 
the time of their respective most recent appointments to the five-year term. This 
subdivision shall not apply to the positions of Fire Chief or Police Chief. If the 
employment contract so states, then in the event any provision of the employment 
contract directly conflicts with any City ordinance, resolution, regulation, rule or 
policy, the provision of the employment contract shall apply, except that nothing in 
any employment contract shall be interpreted as modifying the provisions of Sec. 
3.35. This paragraph shall also apply to all non-civil service positions in 
Compensation Group 19 filled by employment contracts where performance 
incentives are an integral part of the service provided. All contracts described 
herein shall be approved by resolution of the Common Council. If there are any 
changes in the duties of a position that would affect the classification, 
compensation, or training and experience requirements of the position between 
the time of initial posting of the position opening and the time of selection, the 
position shall not be filled; rather, the position as changed shall be posted again 
and a new application and selection process will be started. 

 



 
 

 

 
 
 
 
 
 
 
 
 
 
 

APPENDIX B to FORMAL OPINION 2019-002 

 

Substitute Report of the Human Resources Committee Relating to  

Employment Contracts for Certain Managers, ID No. 3152,  

adopted August 2, 1988, Substitute Report ID 3152. 
 

 

 

 
















